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TYPES OF CONSTRUCTION CLAIMS: A PORTUGUESE
SURVEY

Helder Moura'® and José Cardoso Teixeira’

' CivilEngineer, Estradas de Portugal, R. Eng® Ferreira Dias,2°D1, 4100-555 Porto, Portugal
*Associated Professor, Department of Civil Engineering, University of Minho, Guimardes, Portugal

Dealing with construction claims is a difficult task nowadays. Not only claims
became an inescapable issue in construction project management but analysing and
resolving them adequately raises a number of difficulties. The first step for
overcoming this problem is an adequate claims classification and identification. In
Portugal, previous studies had identified eight different types of construction claim
each one of them covered a specific process of documentation, submission,
quantification and settlement, in the scope of the Portuguese construction legal frame.
In order to evaluate which type of claims are currently presented in construction
projects concluded n Portugal, an internet based inquiry was settied to owners and
contractors. The results indicate that changes claim, particularly the subtypes direct
changes. indirect changes and errors and omissions, represents 64% of claims
presented in the construction projects surveyed, and together with delay claims,
represented an aggregated frequency of 84%. In respect to the amounts requested and
paid, the ratio was 0.76.

Keywords: claims, conflict, Portugal.

INTRODUCTION AND BACKGROUND

The key issue in construction project success is not whether or not it was subjected to
claims, but 1f it has achieved the desired goals: cost, time, quality, safety, environment
performance and, most of all, stakeholder satisfaction. And, it is recognized by experts
(Kutner 1989, Mbabazi 2004) that a project can possibly accomplish all these features
and still be subjected to construction claims, during the delivery stage. The key to the
problem is the management of the claims process, which includes proper
identification, notification, documentation (and quantification), presentation and
resolution, within the sequence displayed in Figure 1.

The first step, the claim identification, is perhaps the most important, and involves
timely and accurate claim prediction. This should be done after the occurrence of
some event, or by the absence of it, as well as by inspecting contract documents.

Field staff seldom has enough experience and skill to perform this task correctly, and
often need assistance and legal advice, which in general is not requested because it is
expensive and sometimes unavailable, especially for small projects.

On the other hand, all the actors in the construction business recognize that claims are
becoming an indispensable part of modern contract systems, seen in almost any type
of construction projects, and growing in sophistication with the evolution of
construction processes and deliveries (Zaneldin 2006).
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So, one way to help solve this problem is to look for a unified international system for
claim classification, allowing to group them into main types, subtypes, and possibly
sub-subtypes, assuring the coverage of all relevant issues.

Recognizing the importance of correctly managing the claims process, has led to
several attempts to study the different types of construction claims, that can possibly
be submitted according to several legal and contractual frames (Gjertsen 1990, Rubio
1992, Rubin er a/.1999), each of one with its own particularities and specificities.

Among other reasons, this occurs, not only because it is easier for the contractor to
evaluate and separate the damages caused by each particular event, but also to link
these events to the legal theory or to the breach of the contractual clause that allows
recovering inducted losses (Semple ef a/. 1994),

However, 1n spite of the large construction investments made in recent years in
Portugal, the presentation of claims by contractors still follows the old principles of
global claims, expecting that negotiation with clients and commercial relationships,
are a substitute for proficient documentation and the necessary burden of proof to link
claim events to the occurrence of unexpected damages to contractor (Moura and
Teixeira 2005).

In order to understand the present situation regarding the presentation of claims, and
its classification by different types, a survey has been made embracing public
construction projects, for which information is easier to collect, concluded in Portugal
during the last years.

IDENTIFICATION

NOTIFICATION

Figure 1: Claims management process

SCOPE OF THE SURVEY

Although Portuguese legal system is based on codification, and not on civil law as in
the Angle-Saxon tradition, construction events and client’s actions that create liability
and the obligation to pay contractors extra-costs are roughly the same. For that reason,
it is possible to aggregate those events in order to specify different types of claims.
This attempt has been made in a previous study (Moura 2003), where the following
types of construction claims were identified: changes, delays, force majeure,
measurement and payments, suspension of works, beginning and ending acts,
acceleration and termination of contracts.

Against this background, the main purpose of the present survey was to investigate
whether construction claims presented by contractors, could be broken down into
different types, and what types or sub-types were more frequent.
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The cluster of information gathered in the database comprised nearly 500 public
relevant construction projects, concluded in Portugal between 1998 and 2004. Clients
and contractors involved in these projects were contacted by email and fax. They were
also asked to fill an internet based questionnaire, with relevant project information,
like, client and contractor(s) identification, iitial contract value, type of contract,
starting date and initial project duration.

In respect to the claim management process, respondents were asked about what type
of the eight different types of contractual claims listed in the inquiry, had been
addressed. They were also demanded to fill in the amount of each type of claim
requested by contractor, the amount awarded by client, and the method used to settle
the dispute.

DATA ANALYSIS

After a 6 month period of inquiry, only 66 answers were received although almost 500
projects had been previously surveyed and introduced in the database. Additionally, 2
global responses representing a total of 53 projects were also received, but not
considered in the analysis, because no quantitative data was provided. Therefore the
results presented further will be based on the 64 individual answers. Table 1 illustrates
the weight of the various types of construction projects surveyed:

Table 1: Types of projects surveyed

Type of construction Weight (%)
Civil Works (Buildings, Urban development) 19%
Infrastructure (Water, Gas, Sewer) 17%
Industnal 8%
Dam/Maritime 16%
Roads/Highway/Railway 36%
Environment 5%

The 64 construction projects analysed represented more than € 1 billion of investment,
and were characterized by the average amounts, in respect to delays and cost-

overruns, as represented in Table 2:

Table 2: Average project characterization

Project data

Average value

Initial contract amount
Final project cost
Costs overruns

Initial contract duration
Actual duration

Delay period

€ 16,530,674

€ 18,584,954

€ 2,054,280

512 calendar days
713 calendar days

201 calendar days

In respect to construction claims, data received indicated that a total amount of €
234,196,145, was claimed by contractors, representing 23.6% of the initial contract
values of all 64 projects surveyed. On the other hand, the amount paid by clients
totalled € 176,963,636, which represents 17.8 % of the initial contract value of all
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projects, regardless they experienced claims or not (the ratio between projects that
suffered claims and those who had not, reached the high value of 0.71).

It 1s also important to denote, that the ratio between amounts awarded/amounts
requested by contractors was 0.76. This average rate is significantly high, when
compared to similar studies (Zaneldin 2006), given an idea that the majority of the
risk of presenting and winning claims is on the side of the clients.

Another relevant aspect of these results was the procedures used to resolve
construction claims. In fact, as represented in Figure 2, the direct negotiation between
parties, with or without a mediator, was responsible for 80 % of the claims settled, and
just in two of the situations (2% of results), the dispute was settled in a court of law:

Courtof Law (C) []2%

Board of Apeal (B) | 12%

Arbitration (A) []6%

Mediation (M) [ ] 7%

Negotiation (N) 1 73%

0% 20% 40% 60% 80%

Frequency

Figure 2: Frequency of different resolution procedures

The different type of claims indicated by respondents was based on the options
presented in the inquiry, which mention the eight types referred above, proposed in
previous studies. However, anticipating that changes claims ought to be the most
common, it was separated in its two main sub-types: indirect changes and errors and
omissions claim.

According to the results presented in the next graph (Figure 3), direct changes claim,
as expected, represented the most frequent ones (36%), followed by the sub-type,
errors and omissions (21%), delays (16%) and indirect changes (9%), leaving for the
other types very low frequencies.

If the total of change claims is considered, these represent 66% of all claims presented
in the construction projects surveyed, and together with the delays type of claim,
reached a frequency of 84%, meaning that, these two types of construction claims
should deserve special attention by the analysts:
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Termination of contracts
Measurement and Payments
Acceleration

Suspension of works
Beginning and ending

Force majeure
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Figure 3: Frequency of different type of claims

Next Figure presents the amount requested by the contractor and the amount paid by
the client for each type of claim, identified in the survey. We denote that apart from
change claims, and its subtypes, indirect changes and design errors and omissions,
delay claims was once again the most valued type of claim, with an amount claimed of
€ 28,899,571, and an amount paid of € 15,334,048.

Termination of contracis
Measurement and Payments
Acceleration

Suspension of works

Beginning and ending

0O Amount paid
B Amount requested

Force majeure

Delays

Indirect Changes

Errors and Omissions  ———
Dire ot Chang e

T
w
o

20.000.000 £€ A
40.000.000 € -
60.000.000 € -
80.000.000 € -
100.000.000 € A
120.000.000 €

Figure 4: Amount requested and amount paid by different type of claims

The analysis of Figure 4 also reveals that direct changes was the most “expensive”
type of claim responsible for almost € 100 million of requested amount for
compensation, while contractors received about € 88 million, representing a ratio of
success of 0.89, considerably above the average of 0.76, relating to all types of claims.
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Once again this statement reflects the recognition by clients that change orders they
issued, provoked damages to contractors, which gave them the necessary arguments to
present well supported claims.

Other evidence 1s that acceleration claims presented by contractors had no success
among clients, and no amount was paid on behalf of his type of events, perhaps
because clients do not recognize this as their responsibility.

CONCLUSIONS

The main objective of this paper was to investigate what types of claims were
presented by contractors, in construction projects concluded in Portugal in the last
years. The survey revealed that the eight different types previously identified in a
theoretical research supported by the Portuguese legal frame, were all mentioned by
respondents. Results pointed out that direct changes claim, with a frequency of 36%,
the other main subtypes of changes claim, namely indirect changes and errors and
omissions, and delays claim with 16% were the most invoked. In relation to the
amount requested by contractors it totalled more than € 245 million, representing
23.6% of project’s initial contract value, while the amount paid by clients was about
76% of the demanded sum, indicated that contractors just requested to be paid for
damages they could easier demonstrate. These conclusions also stand for the methods
of settling disputes arising from presentation of construction claims, as direct
negotiation between parts was used in 73% of the cases, while in just two of them the
dispute went to the courts of law.

Finally, the analysis of the amounts requested and paid by different types of claims
reveals that changes claim was responsible for 83% of the amount requested (€ 245
million), distributed by subtypes with 42% for direct changes, 24% for errors and
omissions, and 8% for indirect changes), followed by delays type of claim (12%).
These are, in fact, the most important type of issue, and should deserve special
attention by researchers

FURTHER RESEARCH

In spite of these conclusions, the few responses obtained (only 66) in respect to the
considerable number of public projects contained in the database (almost 500),
indicated that contractors and clients in Portugal do not have a real claim management
system allowing them to get instant data. In fact, the direct contacts established by the
research team with management personnel, and the difficulties transmitted during he
completion of the inquiry, may indicate that global claims are still the rule, and that
practitioners aren’t yet directed, or obliged, to present different types of claims
accordingly to specific events, thus contributing to an unified classification.

For that purpose, future research on this subject by the authors aims at developing an
unified international system for construction claims classification, according to
different events that may arise during construction projects. Furthermore, a decision
support system aimed at helping site engineers to identify, classify, document,
quantify and present different types of construction claims, in a quick and inexpensive
way.
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